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Enabling Legislation for European Directive
1. At its meeting of 28th June, 2007, Council noted the proposed amendments to the Opticians Act 1989 and other legislation to implement the Qualifications Directive (Directive 2005/36/EC) upon which the Government was consulting at the time. In particular Council noted concerns that, under the proposed changes, those seeking to provide services in the UK on a temporary and occasional basis would not be subject to UK CET requirements, or be required to have adequate and appropriate insurance, or provide details of the services that they intended to offer whilst in the UK. As such, Council approved a robust response to the consultation, specifically that temporary and occasional registrants should be subject to UK CET requirements; that they have adequate and appropriate insurance; and for applicants to provide details of the services they are to offer in order to carry out the required assessment that those services are temporary and occasional in nature. Such a response was sent in August 2007, and has been posted on the members’ section of the website.
2. The enabling legislation to implement the Directive has now been laid in Parliament, and the Government has published its response to the consultation. Details can be found at: http://www.dh.gov.uk/en/News/DH_4015576. As a result of the consultation the Government has revised its position in three crucial areas:
Insurance
3. Regulation 8 of the General Systems Regulations says that the competent authority must not restrict the freedom of a person to provide services, but it is subject to the following regulations 9-17, which include the requirement that regulators must require migrants to provide details as to insurance in their declaration. If they do not provide satisfactory insurance details, they cannot benefit from Regulation 8. Therefore, the regulator may require the applicant to take out or upgrade existing insurance. If the person then provides services whilst uninsured or inadequately insured the regulator can take appropriate action.
CET
4. The Government has removed the disapplication in the draft regulations which totally exempted migrants who provide services on a temporary and occasional basis from CET requirements. The Government has amended the legislation to make it clear that in the case of temporary service providers this requirement will only apply where there is no CET requirement in their home member state, that it need not be undertaken in the UK, and that it will be applied in a flexible and proportionate manner (on the basis it would not be reasonable to expect the same amount of CET from someone who has only provided a few days services in the UK as from someone who has done so for a considerable period).
Costs of aptitude tests

5. GOC had understood that it would not be able to recover any of the administrative costs in processing applications from those wishing to provide services on a temporary and occasional basis. This included the costs of the aptitude test which certain applicants would be required to sit where there is a substantial difference in their education and training as compared to UK education and training. However, GOC has now been informed that it may in certain circumstances be permissible to charge a reasonable and proportionate fee for the administration costs of an aptitude test, if one is necessary. 
6. The new Directive came into force on 20th October, 2007, and whilst the amendments to the Opticians Act etc. do not come into force until 3rd December, 2007, GOC has been advised by the Department of Health that it should deal with migrants in accordance with the procedures and timescale of the new Directive in the interim period.

Council is asked to note the above.
