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ALLEGATION 

The Council alleges that in relation to you, Jayant Dattani (01-26023), a registered 
optometrist, whilst working at [Redacted] Specsavers: 

1) On or around 14 May 2021, you performed a sight test on Patient A and you: 

a. Failed to maintain adequate records, in that you did not record: 

i. A detailed history of Patient A’s migraines; 

ii. Patient A’s visual acuity with current spectacles; 

iii. The reason for Patient A’s prescription of Propranolol; 

iv. The reason for the change in Patient A’s spectacle prescription; 

v. Any advice given to Patient A regarding her migraines; 

b. Made comments to Patient A during her sight test in that you: 

i. Said, “Cows produce milk for their young, for the same reason women 
like yourself produce milk for your babies” or words to that effect; 

ii. Said, “You should not be drinking milk as you are not a baby” or words 
to that effect; 

iii. Said, “Do you get your breasts examined?” or words to that effect, 
despite this being outside of your remit; 

iv. Said, “Asked Patient A about the regularity of her menstrual cycle”, or 
questions to this effect, despite this being outside of your remit; 

v. Advised Patient A to ignore her GP’s advice by saying “No, don’t listen 
to your doctor, you need to take charge of your own health” or words to 
that effect; 

vi. Failed to recognise Patient A’s discomfort at the nature of your 
questioning; 

vii. Advised Patient A to take Niacinamide-VIT B3 to treat migraines and 
told her “the medication makes you sweat out and flushes you out” or 
words to that effect, despite this being outside of your remit; 
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viii. Advised Patient A on links to non-nhs online videos and/or articles, on 
how to treat migraines and/or causes of migraines, or materials to this 
effect, despite this being outside of your remit; 

ix. Said to Patient A “what is said in this stays in room” or words to that 
effect; 

x. Said to another member of staff about Patient A, “Please look after 
her, she’s been through a lot” or words to that effect; 

2) Your conduct as set out at 1) b i, 1) b ii, 1) b iii, 1) b iv, 1) b v, 1) b vi, 1) b vii, 1 b 
viii, 1b ix and/or 1) b x above, was unprofessional or otherwise inappropriate. 

And by virtue of the facts set out above, your fitness to practise is impaired by 
reason of misconduct. 

 

Preliminary Matters 

1. Ms Barnfather advised that there were some admissions by the Registrant. She 
referred to particular 1 a) i) – v) which alleges failure to keep adequate records.  She 
said there was no evidence at all to support these allegations which was a breach of 
natural justice and possibly an abuse of process.  She advised the Committee that at 
an earlier stage there had been a report, which is not before the Committee,  that had 
supported a failure to keep adequate records. Thereafter, the Council obtained a report 
from Mr Taylor, which is before the Committee, and he opines that the Registrant’s 
records keeping was not inadequate and so does not support this allegation. He 
concludes that “The general clinical content of the sight test and records were of a 
standard that I would expect of a Reasonably Competent Optometrist.”  She submitted 
that despite that conclusion the Council seeks to maintain particular 1 although there is 
no evidence to support that particular.  

2. Ms Barnfather advised that this had been queried with the Council and it had replied 
stating that the allegation would not be removed as it was supported by Patient A’s 
medical records. She submitted that it was unfair to the Registrant to pursue allegations 
in respect of which there is no evidence, and it seems to be suggested by the Council 
that it was for the Committee to decide on that issue, disregarding the opinion of the 
expert. She submitted that the Committee were not experts, albeit the Committee are 
a professional Committee. The burden of proof rested on the Council. She invited the 
Committee to rule that it rejects the suggestion that it can act as experts and express 
an opinion on record keeping and that the Committee invite the Council to review its 
position on particular 1 a). She submitted that it was unfair and oppressive to require 
the Registrant to respond to this particular. 
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3. Ms Barnfather referred to particular 2 and expressed concern about the phrase 
”unprofessional or otherwise inappropriate”.  It was not clear what “otherwise 
inappropriate” meant in this context.  She submitted that the Registrant accepted the 
thrust of that particular, in that he engaged in discussions of inappropriate matters. The 
Council had simply stated the words had the ordinary dictionary meaning and she said 
that there was no dispute that some of the particulars were unprofessional and 
inappropriate as there was no real distinction between the two words.  

4. Ms Adeyemi submitted that the Committee can make a decision on the failure to keep 
adequate records and that can be decided upon after hearing from Patient A and 
considering the records. That was not a question that required an expert and the 
Committee may reach its own view. She submitted this approach was not unfair or 
oppressive. As regards particular 2, Ms Adeyemi submitted the words were clear and 
there was nothing more to it than that. The Council did not seek to add to, or go behind, 
the plain meaning of those words and that “otherwise” added nothing to the meaning 
of the particular.  

5. The Legal Adviser advised that the Committee should be mindful of fairness and the 
entitlement of the Registrant to a fair hearing. He advised the Committee that whether 
or not record keeping was adequate was a matter of fact for the Committee to decide, 
and that whilst expert evidence had been sought by the Council, expert evidence was 
to assist a Committee and that it must reach its own view on that issue. It was, in any 
event, entitled to disagree with an expert. As regards particular 2, he invited the 
Committee to take a pragmatic approach to the words used and to apply the ordinary 
meaning of the words used, which in this case may be considered to be largely 
synonymous.  

Decision on preliminary matters 

6. Particular 2 - The Committee accepted the legal advice. As regards particular 2, the 
Committee agreed with Ms Barnfather that the words “unprofessional” and 
“inappropriate” were in this case essentially synonymous. She also helpfully indicated 
that, to some extent, the Registrant intended to admit his conduct was both 
unprofessional and inappropriate. The Committee was also assured by Ms Adeyemi 
that the Council did not seek to go beyond or behind the ordinary meaning of the words 
used.   

7. The Committee did not consider that the word “otherwise” added anything or 
undermined the particular, or its clarity, such as to require formal amendment, and none 
was sought by the Registrant. He appears to fully understand the particular, and indeed 
accepts the “thrust” of it, as confirmed by Ms Barnfather. In these circumstances, the 
Committee was of the view that it will approach this part of the allegation in a fair and 
pragmatic manner and that no formal amendment is required.    



 
 
 

5 

 

8. Particular 1a) - The Committee considered the submissions with regard to particular 1 
a) i) – v) of the allegation.  The Committee was mindful that it is for the Council to prove 
the terms of the allegation on the balance of probabilities.  In this particular, the 
Committee is asked to find that the Registrant failed to maintain adequate records in 
five respects in relation to Patient A, on a specific date and at a specific examination.  
The Committee decided that is properly a matter of fact for it to decide.  

9. The Committee has before it the records in question, the Standards of Practice for 
Optometrists and Dispensing Opticians, a witness statement and the live evidence of 
Patient A, and an Expert Report which, in part, expresses a view on the records in 
terms of what he considered was reasonably competent. He seeks to assist the 
Committee and that is his view. The Committee also noted that he stated as follows:- 

“9. So far as the sight test itself is concerned, in my opinion, the test and record are 
entirely consistent with those of a Reasonably Competent Optometrist (RCO). 

10. This is further reinforced by the fact that a second optometrist did retest the patient 
a few days later with the same result and reported no clinical concerns 

11. The only criticism that I might make of the record is that there is no record of either 
the conversation or advice given about the possible causes/treatment of her migraines, 
discussion of which forms the remainder of this report.” 

10. The Committee was mindful that it is not being asked to decide whether or not the 
Registrant is a reasonably competent Optometrist. The issue for the Committee is 
narrower, more focussed and discrete as set by the terms of the allegation – were 
specific records for a specific examination of Patient A on a particular date adequately 
maintained in five respects? The Committee is not asked by the Council to make a 
finding on whether the Registrant was reasonably competent. That is not the case that 
the Council offer to prove.  The view of the expert may, or may not, ultimately be of 
assistance to the Committee, but that can only be decided when all the evidence has 
been heard and assessed by the Committee.  

11. The Committee is a professional committee and it was satisfied that it properly has the 
tools it needs to decide as a matter of fact, in due course, if the Council has proved, on 
the balance of probabilities, whether the Registrant maintained the particular records 
in an adequate manner. To make a fair decision on that the Committee must consider 
and weigh all of the evidence, including the expert evidence.   

12. As the primary fact finder, the Committee is not obliged or required to accept evidence, 
and that includes expert evidence. The Committee cannot at this stage in the 
proceedings form a view on the expert evidence, but it will weigh and assess it with all 
the other evidence. To prevent the Committee conducting such an evidential 
assessment would undermine the role and function of the Committee and the objectives 
of the Council. It would not be fair, appropriate or in the public interest to prevent that.  
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13. The Committee was accordingly satisfied that it is not unfair, or a breach of natural 
justice to allow the Council to offer to prove particular 1a) i) - v). The terms of that 
particular are clear, unambiguous and properly particularised such that the Registrant 
is aware of what the Council offer to prove. Whether, and to what extent, the Council 
succeed is for the Committee to decide upon after it has heard and considered all of 
the evidence, including that of Patient A, the Registrant and the expert.  The Committee 
was satisfied that the Registrant has had fair and proper notice of the allegation, that 
he has had a fair opportunity to prepare his defence, and that he will, at this hearing, 
have a fair and proper opportunity to challenge and test the evidence and the case 
against him.  

14. The Committee decided that it was fair and appropriate to proceed to hear the evidence 
and will decide the facts in due course. 

Hearing in private  

15. The Committee was advised by both parties that evidence of a personal and private 
nature would likely arise in the course of the hearing and that those parts of the 
evidence should be heard in private. Having accepted the advice of the Legal Adviser 
and having regard to rule 25 the Committee, the Committee decided that it was fair and 
appropriate to allow any such evidence to be heard in private in order to protect the 
privacy of those concerned. 

 

Admissions in relation to the particulars of the allegation 

16. With respect to the allegation, Ms Barnfather advised that the Registrant admitted 
particulars 1 b (ii); 1 b iii) ; 1 b) vi); 1 b) viii ; 1 b) x);  Particular 2 b ii), iii), vi), viii), x) was 
admitted as to being unprofessional and inappropriate as alleged. These particulars 
were accordingly held by the Committee to be proved by way of admission.  

17. The Registrant denied particular 1 a) i) -v), 1 b) i) as to “…for the same reason women 
like yourself produce milk for your babies”; 1 b) iv); 1 b v) not admitted as to “ignore 
GP’s advice”; 1 b) vii) not admitted as to “advised patient A to take”; 1 b) ix). 

 

Background to the allegations 

18. Ms Adeyemi opened the hearing. Mr Dattani (“the Registrant”) registered with the 
General Optical Council as an optometrist on 19 September 2011. On 18 June 2021, 
the Council received a referral from [redacted] Specsavers (“the Practice”) about the 
Registrant’s conduct towards a patient (“Patient A”) during a sight test on 14 May 2021. 
The concerns raised related to the questions posed and comments made by the 
Registrant to Patient A during the test.  
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19. The Registrant at the time, May 2021, was a self - employed, locum Optometrist. 
Patient A attended the practice due to concerns about her migraines. During the course 
of the sight test it is alleged that the Registrant made comments to Patient A, breast 
milk and the requirement for regular breast examinations. Patient A also alleges that 
the Registrant advised her to disregard medical advice that had been provided to her 
by her GP. 

20. Following the test, Patient A made a complaint to the practice, advising she felt the 
Registrant had spoken to her in a condescending manner, that she had been left 
disturbed about what had occurred and that she was no longer comfortable being seen 
by male healthcare practitioners. Furthermore, she expressed concern that she may 
not have responded correctly during the eye examination due to her unease. Patient A 
was re- examined by [Ms B] (one of the directors of the practice) who found no concerns 
about the original test conducted by the Registrant.  

21. An Expert report dated February 2022 was obtained by the Council from Mr Lyndon 
Taylor BSc (Hons) FCOptom. Mr Taylor identified no concerns about the general 
clinical content of the sight test conducted by the Registrant although he does mention 
that lack of recording of the discussions about migraines. He commented on the 
questions asked by the Registrant around breast milk, and stated that in his opinion 
those questions appeared to be for no discernible optometric purpose, and that the 
Registrant’s actions regarding the questions were not those of a reasonably competent 
optometrist.  

22. The Committee heard live evidence from Patient A and from the Registrant. It received 
from the Council the agreed expert report from Mr Lyndon Taylor and a written 
statement and exhibits from Ms B, a director of [redacted] Specsavers who dealt with 
Patient A’s complaint about the Registrant in May 2021.   

 

Summary of the evidence 

Patient A 

23. Patient A gave evidence under oath and adopted her witness statement as her 
evidence in chief. She told the Committee about her visit to the Practice where the 
Registrant was employed in May 2021. 

24. [redacted]  
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25. Patient A said she recalled the comment about the GP and she had made notes at the 
time on her telephone about his comments, including the doctors names and about 
[redacted]. She said she had written that down during the appointment on her 
telephone. She said she was stressed out by the appointment and had immediately 
after her eye examination reported her concerns to the store manager. Patient A was 
contacted at 8pm on the same evening by the store manager, Ms B. Patient A said that 
she was sure that the Registrant had said to her - “what is said in this room stays in this 
room” as it had “haunted” her ever since. She felt that what happened in the room had 
been wrong, he knew that, and that he was basically asking her not to say anything. 
His statement to a member of staff outside the appointment room that she had “been 
through a lot” had seemed strange to her. Patient A stated in her witness statement 
that she later made a complaint about the Registrant to Ms B, a Director at Specsavers.  

26. [redacted] 

27. Patient A said she did not recall the Registrant giving her a prescription card he had 
written on but he had suggested that she seek other remedies. Patient A said she 
understood the Registrant was saying do not listen to your GP, and that although that 
may have been a misinterpretation, that was what she understood him to mean. She 
said her written witness statement reflected her full recollection of the events and she 
was certain that it was accurate. She reiterated that she had written on her telephone 
the two doctors’ names and the medication that the Registrant had mentioned to her 
during the appointment.  

28. Ms Adeyemi closed the case for the Council and formally presented Ms B statement, 
exhibits and the expert report.  

Half Time Submissions 

29. At the close of the Council’s case Ms Barnfather indicated that she intended to make a 
half time submission and referred to the terms of rule 46 (8) regarding the sufficiency 
of evidence.  She referred the Committee to the case of R v Galbraith [1981] 1 WLR 
1039 

30. Ms Barnfather referred to particular 1 b (iv) - Said, “Asked Patient A about the regularity 
of her menstrual cycle”, or questions to this effect, despite this being outside of your 
remit.”  She submitted there was no evidence to support that part of the allegation 
although the Council’s skeleton argument makes reference to such.  
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31. With regards to particular 1 a) i) – v) Ms Barnfather submitted that there was a lack of 
sufficient evidence to support that particular. She referred to the wording of the 
particular and the reference to “failed to maintain adequate records in that he did not..” 
as set out in i) – v). She submitted that the stem was important as the “failure” alleged 
meant that this was not an exclusively factual allegation as the Committee must find 
that there was a positive duty which has been breached by the Registrant.  She asked 
the Committee where is the evidence to make the records as required at 1 a) i) – v), 
and what is the standard to be applied as to “adequacy” of those records? She 
submitted that the Committee was not able to make that decision, and could not form 
a sound judgement of the meaning and interpretation of specialist records without an 
expert. The Council recognised the need for expert advice and Mr Taylor supplied the 
expert report which is evidence agreed by both parties. His evidence was inconsistent 
with the allegations.  

32. Ms Barnfather referred to Gomez paragraph 26.1 and to the composition of the 
Committee and that Registrant panel members must not act as experts. She referred 
to GMC v Southall 2010 EWCA Civ 407 about specialist clinical matters at paragraph 
67:-   “…issues requiring particular specialist knowledge should be dealt with by calling 
expert evidence”. 

33. Ms Barnfather submitted that these were specialist records and required explanation 
and the standards by which they should be completed required explanation. She 
referred to the Standards of Practice for Optometrists and Dispensing Opticians at 8 
and said the Committee cannot decide what was adequate. The word “adequate” 
requires a judgement and the Committee is now being asked by the Council to reject 
the expert’s opinion. The standard to be applied is that of a reasonably competent 
optometrist. She submitted that the expert report was inconsistent with the allegations 
as the expert states that the records are consistent with a reasonably competent 
Optometrist. Given that, she submitted that the Committee must ask itself where is the 
evidence that there has been a failure of a positive obligation to maintain more detailed 
records. 

34. Ms Adeyemi submitted that in respect of 1 b (iv) she accepted the absence in the 
statement of evidence in that regard and left the matter for the Committee to decide.  
She referred to particulars 1 a) i) – v).  She submitted that there is sufficient evidence 
to prove this allegation and the focus has been on the basis of a lack of evidence of a 
positive obligation to maintain more detailed records.   
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35. Ms Adeyemi submitted that the Council’s position was that the Committee has more 
than sufficient evidence in this regard.  It was accepted that the word “failure” meant 
there must be a duty. She pointed to the Standards of Practice and submitted that they 
provided the information about such a duty, and the Committee was able to form a view 
about what was adequate. The positive obligation was inferred as a matter of common 
sense from those standards. She referred to standard 8 and submitted that deciding 
what was adequate was entirely within the remit of the Committee, was part of their role 
and the use their collective professional judgment to decide what was an adequate 
standard. It is not disputed that Patient A had discussed her medication with the 
Registrant as well as dairy products. She submitted that the expert evidence was there 
for guidance and must not be used to fetter the Committee’s discretion who must 
consider the evidence presented and reach its own view.  

36. Ms Adeyemi submitted that the Committee had heard from Patient A who had provided 
sufficiently credible evidence as to what she discussed with the Registrant and it can 
form a view as to whether that was adequately reflected in the records. She submitted 
that there was a case to answer and there was sufficient evidence to proceed further.  

37. Ms Barnfather responded that the head of charge required sufficient evidence that there 
was a failure to maintain adequate records. She also referred to Lawrence v GMC 
[2012] EWHC 464 which found that the Committee was not entitled to rely on its own 
expertise. She asked the Committee to provide detailed reasons for a positive 
obligation to record as alleged.  

38. Ms Adeyemi replied and submitted that the Lawrence case was not analogous as it 
concerned the need for the expertise of a psychiatrist and was not concerned with a 
matter of record keeping.  

39. The Legal Adviser referred the Committee to the guidance on half time submissions 
and the need to consider the evidence at its highest. He referred to R v Galbraith which 
stated:- “If there is no evidence that the crime alleged has been committed by the 
defendant, there is no difficulty - the judge will stop the case. The difficulty arises where 
there is some evidence but it is of a tenuous character, for example, because of 
inherent weakness or vagueness or because it is inconsistent with other evidence. 
Where the judge concludes that the prosecution evidence, taken at its highest, is such 
that a jury properly directed could not properly convict on it, it is his duty, on a 
submission being made, to stop the case. Where however the prosecution evidence is 
such that its strength or weakness depends on the view to be taken of a witnesses 
reliability, or other matters which are generally speaking within the province of the jury 
and where on one possible view of the facts there is evidence on which the jury could 
properly come to the conclusion that the defendant is guilty, then the judge should allow 
the matter to be tried by the jury.”  

40. The Legal Adviser also referred the Committee to the Southall and Lawrence cases 
which discuss the proper role of the Committee and when expert evidence is required.  
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Decision on half time submissions 

41. The Committee accepted that there was no evidence to support what is alleged in 
particular 1 b (iv).  Given the guidance in Galbraith, the Committee decided that the 
case in respect of this particular can proceed no further.  

42. The Committee considered particular 1 a) i) – v).  It considered the submissions from 
Ms Barnfather and Ms Adeyemi and accepted the legal advice. These particulars allege 
a “failure” to “maintain adequate records” in five respects.  The Committee is asked to 
apply the test in Galbraith in respect of that particular, and to consider the role of expert 
evidence in its decision making.  

43. The thrust of Ms Barnfather’s submissions was that the Committee could not deal with 
this allegation without expert evidence, and that what it had from the expert, Mr Taylor, 
was inconsistent with a finding that this particular is proved. He states that “the clinical 
content of the Registrant’s records in relation to the sight test were of a standard that I 
would expect of a Reasonably Competent Optometrist.”  She submitted, with reference 
to the cases of Southall and Lawrence, that the Committee could not make a decision 
on this allegation without expert evidence. It appears that the inevitable consequence 
of that is, essentially, that the Committee cannot disagree with the expert report from 
Mr Taylor as his opinion is inconsistent with a positive finding of the failures alleged in 
this particular.  

44. The Committee considered the case law about the need for, and use of, expert 
evidence.  It noted in Southall that the court stated:- “issues requiring particular 
specialist knowledge should be dealt with by calling expert evidence.”  In Lawrence, 
which applied Southall, the conclusion reached that erotic transference alone was 
unlikely to cause the patient to believe that the doctor reciprocated her feelings was 
unsupported by expert evidence, and was successfully challenged on appeal with the 
court stating that the tribunal had not possessed the expertise to make that decision 
stating it was:- “…not appropriate for the FTPP to rely upon that expertise in 
circumstances where the chairman acknowledged that he was not an expert in 
psychotherapy and in particular in the process of erotic transference in the context of 
psychotherapy. He was not analytically trained and said that his grasp of some of the 
concepts was tenuous in places…he plainly did not have expertise on the question 
whether that unlikelihood was or might be affected by the phenomenon of erotic 
transference. Nor, on Ms Callaghan's interpretation of “from its own expertise”, would 
the fact, if it were the case, that the members of the FTPP had experience in hearing 
cases involving vulnerable women constitute an expertise on which they would be 
entitled to rely in considering whether, whatever may be the likelihood or unlikelihood 
in other contexts, there was such an unlikelihood in the context of the erotic 
transference which it was agreed between the parties and by all three experts existed 
in this case at least in the narrow sense.” [Para 202] 
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45. The issues which arose in Lawrence were the impact of “erotic transference” and the 
need for expert evidence from a psychotherapist. That tribunal had erred in forming that 
view that the expertise of the psychiatrist Chair had been sufficient. That is a case 
where it is apparent from the facts that particular specialist knowledge was required 
about a particular condition, which is entirely different from a factual assessment as to 
whether or not a patient record contained material information relating to a single 
patient consultation.  

46. The Committee was mindful of that case law and considered the present case and 
allegation in light of it. The Committee in the present case is tasked with deciding 
whether or not the Council has proved that the Registrant failed to maintain adequate 
records in respect of a single consultation with Patient A.  The issues in Lawrence were 
complex, clinical and nuanced covering several specialties, and it is not analogous to 
the present case. 

47. The Committee considered the issue of expert evidence and whether it was required in 
this case.  Whilst the Council has instructed an expert report, no doubt with a view to 
assisting the Committee, that does not mean that the Committee is bound to agree or 
accept that, in principle, expert evidence is required to make its decision. That is 
ultimately a matter for the Committee itself to decide, not the parties. To do otherwise 
would fetter the discretion of a committee. The parties could otherwise effectively 
circumvent or by-pass a Committee’s decision making powers by producing an expert 
report, whether or not one was actually needed. The mere fact of producing expert 
evidence does not mean it is necessarily required by the Committee to make its 
decision. 

48. The case law makes clear that the decision on the facts is for the Committee, unless 
issues arise that require “particular specialist knowledge.”   The Committee is of the 
view that a decision on the existence of a duty, on failure and on the adequacy of patient 
records as alleged in this case, is not a matter that requires particular specialist 
knowledge. It does not require expert evidence.  Whilst the expert evidence offered in 
this case may assist, it is not required. The Committee noted that the expert report was 
prepared before the hearing and so was given without the benefit of having heard 
Patient A’s live evidence about the content of her eye examination. The expert report 
will be assessed in due course in light of all the evidence before the Committee.  

49. The Committee considered whether there was evidence about the duties of the 
Registrant.  The Registrant’s professional obligations are set out in the Standards 
before the Committee. That they give rise to positive duties or obligations, including to 
keep adequate patient records, is a matter of reasonable and logical deduction by the 
Committee. The Committee concluded that on no sensible or reasonable view is expert 
evidence required to reach a view on the evidence before it as to whether a positive 
obligation exists.  
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50. The patient records are before the Committee. The Committee can see what is written 
in those records, and what is not.  It is a matter of fact as to what appears in those 
records. The Committee has heard from Patient A and it has her evidence about what 
she says was discussed in her consultation with the Registrant. Patient A gave detailed 
evidence about her consultation and about particulars 1 a) i) – v), and the Committee 
also has the contemporaneous witness statement Patient A gave to Ms B, as well as 
Ms B’s witness statement.   

51. The Committee has evidence before it as to what is recorded in the patient records and 
what Patient A states was discussed.  Whether what is recorded is “adequate” and 
whether there has been a “failure” is a judgement that the Committee is able to make 
by assessing and considering the evidence, including the expert report. It can properly 
do so without expert evidence. To make that decision is the central role of the 
Committee, and it is satisfied this is a decision which falls within its competence as a 
professional Committee. It is not a decision that requires particular specialist 
knowledge; the Committee will make its decision on the basis of a factual assessment 
of the evidence, including the records and the expert report.  

52. The Committee was of the view that the evidence before it is sufficient to pass the 
threshold required by Galbraith. The Committee considered that none of the evidence 
it has before it from the Council is vague, weak or tenuous. It may be inconsistent with 
the expert report, but that does not, of itself, mean that it is unreliable or lacks sufficient 
weight to be capable of proof. The credibility and reliability of Patient A will be a crucial 
element in the Committee’s assessment of the evidence as a whole, and on that basis 
the Committee was also satisfied that the matters alleged at 1 a) i)- v) should proceed.  

53. The application is successful in respect of particular 1 b iv), and fails in respect of 
particulars 1 a) i) – v).  

The Registrant’s evidence 

54. The Registrant gave evidence under affirmation and referred to his written witness 
statement which he adopted as his evidence. He summarised his background and that 
he was first registered with the Council (the GOC) in 1996. He worked as a locum as 
he found that allowed him a good life work balance. 

55. [redacted]  

56. [redacted] 
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57. The Registrant told the Committee about the appointment with Patient A on 14 May 
2021. She told him that she had attended as she was having constant headaches and 
migraine, including nausea, dizziness and flashes of light. She told him that she was 
taking Propranolol and he had asked if that was helping her and she said it was not.  
He then asked if she had looked into other things and was she interested in doing any 
research to help herself, and she said she was.  He said he was motivated to help her 
to get better.  He had asked if she had changed her diet and she said she had not.   
After learning Patient A drank cow’s milk, he had told her that that was a known trigger 
for migraine. He said that he had told her that an adult did not need to drink cow’s milk, 
and that a normal healthy diet was sufficient.  He said that he told her cow’s milk was 
needed by babies but not by adults. He said that was not his remit to advise her but he 
did suggest she avoid milk. 

58. The Registrant, with his [redacted] issues in mind, had asked Patient A if she had 
received a breast examination and had her thyroid checked and had said that a 
[redacted] had a similar issue. Having reflected on that, the Registrant said he accepted 
that was not advice that he should have given Patient A and he should have referred 
the patient, as he normally does. 

59. The Registrant said he had not realised that Patient A was uneasy. He said that he did 
not recall Patient A making notes on her mobile telephone. He had said to her to think 
outside the box and to “take her health into her own hands”.  He had thought that she 
may want to look at things for herself. He said he had definitely not told Patient A to 
ignore her GP as he was well aware of the multi-disciplinary health care system and 
had great respect for GPs.  He said he had encouraged her to look into vitamin B 
complex, vitamin B3 and iodine, and this was discussed during the initial discussions 
about her history. He had then recorded her test results from the pre-screening on the 
pressure and eye measurements. He said he had then assessed to see if there had 
been a change in her prescription. He said there had been a change and he had 
discussed that with Patient A and explained that her right eye astigmatism had got 
worse.  

60. The Registrant said that he had then written the name of two doctors on a card for 
Patient A to allow her to conduct research on her migraines. He said that he had told 
Patient A that the treatment had helped his [redacted]. He said that he then passed 
Patient A to a colleague and said to them “please look after her she had gone through 
a lot.” He told the Committee that he did not say “what is said in this room stays in this 
room” but had said the details he had written on the back of the prescription card were 
for her own research.  

61. The Registrant said that he did not recall using words “women like you produce milk for 
babies” and had only referred to babies drinking milk. He regretted that he had 
appeared to have been condescending and had only been trying to help her. He said 
that raising the issue of mammogram was something that he now sees, having 
discussed it with his [redacted], was a comment that would have made Patient A 
uncomfortable.  
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62. The Registrant said he had not told Patient A to take vitamin B3 and had said to her 
something along the lines that if she took it, a potential side effect was that it could give 
her flushing effects. The Registrant said that he had not sought to conceal the 
discussion in the room. He told the Committee that he now realised that he ought to 
have given optometric advice only and had been trying to help. He apologised to Patient 
A in failing to note that she had been uncomfortable and he said he now understands 
how she felt. He said it had not been his remit to ask those questions.  

63. In response to cross examination, the Registrant agreed that he was subject to the 
relevant professional standards including communicating effectively with patients and 
maintaining adequate records and working within the limit and scope of your practice. 
[redacted] 

64. The Registrant said that Patient A had attended because of her migraines. He accepted 
now that the information he offered Patient A was outside his remit, but he had felt 
sympathy for her. He said that he accepted he made no written records of the advice 
he had given about migraines. He accepted that Patient A may not have understood 
the information he gave her about migraines. He said that the advice his [redacted] 
obtained in [redacted] was bespoke to her circumstances and that Patient A did not 
have the benefit of that advice. He said it was not his place to recommend vitamin B3 
and it may have been contra-indicated for Patient A. He said that he had overlooked 
asking her about the severity and frequency of her migraines, but should have done so. 
He agreed that none of the questions he asked were recorded in the notes and he was 
aware that Propranolol is a drug that has various uses. He said that he had made notes 
after the appointment once he knew there was a complaint, but he had not produced 
those notes but was sure about what he had said, and not said. When he had written 
his initial reply to the complaint he had used those notes, which he had not retained.  

65. In response to Committee questions, the Registrant said that his colleague, Ms B’s 
record of the eye examination was not comparable to those performed by him as he 
was doing a full test and she was conducting a re-test and relying on his test. He said 
that when he made his formal witness statement last month he had referred back to the 
original complaint and his reply at that time. He confirmed that the examination in May 
2021 had been during the Covid pandemic but that had not impacted his mode of 
practice,  but had made it more difficult due to the use of face masks.  He said he did 
mention Niacinamide to Patient A but he had not written that down for her.  

 

Closing Submissions for the Council 

66. Ms Adeyemi reminded the Committee as to the burden and standard of proof and that 
the Registrant need prove nothing.  She asked that the Committee find all the 
allegations proved. 
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67. Ms Adeyemi referred the Committee to Standard 8 of the professional Standards. She 
submitted that these make clear what is expected of an Optometrist.  The Committee 
should consider the evidence in the round and find that the Registrant failed to maintain 
adequate records.  She submitted that Patient A told the Registrant about her migraines 
and that what she told the Registrant was not recorded by the Registrant in the records.  
She said that the records were clear and that certain information was absent given only 
the word “Propranolol” appears in the record.  She submitted there is an absence of 
detail in the records and that fell short of what the Standards require and was 
inadequate.   

68. Ms Adeyemi referred next to allegation particular 1 b) i) – x).  The Committee only has 
the evidence of the Registrant and Patient A and it will need to decide which of them 
was more credible. She submitted that the Registrant’s position was not as credible as 
Patient A’s account  and it was not credible that he had not kept notes he said he made 
at the time. She submitted that the Registrant’s recollection of events was not accurate 
and that Patient A was both reliable and credible and had been consistent about what 
she remembered. This was supported by the evidence from Ms B. She invited the 
Committee to find all of the allegations proved. 

Closing Submissions for the Registrant  

69. Ms Barnfather made reference to allegation particular 1 a) i) – v) and referred to her 
earlier submissions and submitted that if the Committee departs from the expert report 
it should set that out clearly.  She submitted that it has transpired, regrettably, that the 
Registrant did not take a detailed history from Patient A. She submitted that there can 
be no duty to record that which was not done, and if he had written down anything that 
would be incorrect.  As to 1 a) i) there can be no obligation to record that which was not 
done and the Committee therefore cannot find that particular proved. 

70. Regarding 1 a) ii), Ms Barnfather submitted that there was no evidence.  On particular 
1 a) iii) it was submitted that the Registrant’s evidence was important. The Registrant 
explained that he had gone through the patient’s health, and that a reasonably 
competent Optometrist would know there was no issue about heart or blood pressure, 
and that the Propranolol was for migraine, and that was self-evident on a reasonable 
interpretation of the record. She submitted that does not fall below the minimum 
standard to be expected, that of a reasonably competent optometrist. 

71. As to particular 1 a) iv), the alleged failure to record the change in the prescription, Ms 
Barnfather submitted that the reason for the change is self-evident from the results and 
the changes detected and therefore it is not right to say there is an inadequate record.  
To have done that would have been the “gold standard” and that is not what is required. 

72. Ms Barnfather submitted that Standard 8 does not deal with the issues in 1 a) i) – v) as 
it does not set out that there is a requirement to give a record of advice given outside 
the remit of an Optometrist.  The advice given was not related to eye health. There is 
then no basis for determining that there is a failure to record advice that should not 
have been given, i.e. non-optometrical advice. She referred to paragraph 41 of the 
agreed expert report. 
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73. Ms Barnfather next referred to particular 1 b) i) and submitted that Patient A’s evidence  
was not clear. The Registrant accepted the comments about cow’s milk but not about 
women producing milk.  Patient A in her evidence accepted that there was a discussion 
about cow’s milk and adult nutrition and no discussion about her producing milk from 
women’s breasts. Patient A’s account was distorted and confused. There was no need 
to mention breast milk, and she submitted that Patient A was confused with the 
discussion about breast examination.  

74. As to particular 1 b) v) which concerned the disputed words to “ignore” the GPs advice, 
Ms Barnfather submitted that Patient A’s evidence was not clear as to the wording used 
and she said “that was the gist of it.” Patient A said she could not remember the words 
used and could remember the Registrant saying look “outside the box” and to take care 
of her health. The Registrant was clear that he had not done so.  

75. As to particular 1 b) vii) where the dispute is as to the Registrant telling Patient A to 
“take” the vitamin, Ms Barnfather submitted that his evidence was that he was giving 
advice to research and investigate. Patient A accepted that in her evidence and that 
she was given references to look into. 

76. In respect of particular 1 b) ix) regarding “what is said in this room stays in this room,” 
Ms Barnfather submitted that Patient A’s evidence had been very subjective, whereas 
the Registrant was very clear he had not said this and it would have been illogical and 
nonsensical for him to do so as he had given her references that she then took out of 
the room. The reference to the comments to a colleague outside the consultation room 
by the Registrant about Patient A having been “through a lot” made clear that there was 
no attempt to conceal anything and no motive to be covert. The Registrant had been 
advocating an alternative therapy and this was supported by the Registrant’s own letter 
written in response to the complaint. He had been wrong to do so but had nothing to 
conceal. Patient A had made a misconception in that regard.  

77. Ms Barnfather submitted that as to reliability, Patient A had a predisposition to anxiety 
and was anxious before the consultation. She submitted that Patient A’s reaction to the 
comments was to become extremely anxious and on a fair assessment her reaction 
was disproportionate on an objective standard and showed an excessive response that 
calls into question the reliability, fairness and accuracy of her perceptions. Patient A felt 
there was something more sinister afoot than simply the Registrant recommending 
vitamins. Ms Barnfather submitted that it was unfair of her to describe the Registrant 
as “creepy” and that she would never see a male practitioner again. She submitted that 
Patient A’s anxiety was relevant to the assessment of her reliability and the accuracy 
of her recollection. She submitted that Patient A had likely had an extreme view rather 
than one which was balanced or fair. She submitted that Patient A’s anxiety had 
distorted her entire outlook and she left the consultation confused and anxious, and 
had retrospectively distorted the consultation to validate her concerns. Her anxiety did 
not lend or add to her credibility. Ms Barnfather submitted that the Committee should 
be very slow to rely upon her recollection. She submitted anxiety had clouded Patient 
A’s interpretation and she had remembered the “gist” or the “way it came across” and 
her evidence was subjective.  
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78. Ms Barnfather submitted that the Registrant had been exemplary in his cooperation 
with the hearing process and had been keen to acknowledge his mistakes and accept 
the comments he made. He was a credible and reliable witness and the Committee 
cannot therefore conclude that the words were said as alleged and should find all of 
the heads of charge not proved.   

79. The Legal Adviser reminded the Committee as to the standard and burden of proof. 
The Registrant need prove nothing. He advised the Committee to assess all of the 
evidence in the round and to consider each particular in turn bearing in mind the words 
used in the allegation.  He reminded the Committee about the proper approach to  
assessing witnesses and the guidance in R. (on the application of Dutta) v The General 
Medical Council [2020] EWHC 1974 (Admin) and in Suddock v NMC 2015 EWHC 3612 
(Admin).  

Findings in relation to the facts 

80. The Committee accepted the advice of the Legal Adviser and considered the 
submissions from Ms Adeyemi and Ms Barnfather. The Committee has received 
admissions from the Registrant and it has found proved particulars 1 b (ii); 1 b iii) ; 1 b) 
vi); 1 b) viii ; 1 b) x);  2 b ii), iii), vi), viii), and x) in relation to unprofessional and 
inappropriate. The Committee was mindful of the advice in Dutta and Suddock and 
considered all the evidence in the round. It looked at the way in which the evidence fits 
with any non-contentious evidence or agreed facts, with contemporaneous documents, 
and considered the inherent probabilities and improbabilities in the account of events, 
as well as consistencies and inconsistencies. It was mindful that it is for the Council to 
prove the case on the balance of probabilities.  

81. The Committee found that both Patient A and the Registrant did their best to assist the 
Committee and both provided their evidence in an open and honest manner to the best 
of their recollection.  

82. The Committee took account of the expert report from Mr Taylor and considered it in 
light of the particulars in the allegation.  The Committee noted his opinion set out at 
paragraphs 9 -11 and 41 as follows:-   

“9. So far as the sight test itself is concerned, in my opinion, the test and record 
are entirely consistent with those of a Reasonably Competent Optometrist (RCO). 

10. This is further reinforced by the fact that a second optometrist did retest the 
patient a few days later with the same result and reported no clinical concern 

11. The only criticism that I might make of the record is that there is no record of 
either the conversation or advice given about the possible causes/treatment of her 
migraines, discussion of which forms the remainder of this report…  

41. The general clinical content of the sight test and records were of a standard 
that I would expect of a Reasonably Competent Optometrist” 

 



 
 
 

19 

 

83. The Committee noted that the expert, Mr Taylor, does not make reference to Standard 
8 and in his analysis he does not specifically identify the duty to maintain adequate 
records expressed by that standard.  The Committee took account that in paragraph 
11 he states that there is no record of the conversation or advice given by the Registrant 
to Patient A about migraines.  He expresses his opinion of the “general clinical content 
of the eye test”.  The Committee was mindful that the allegation is directed at rather 
more than that eye test itself. Further,  this is not a case concerned with the competence 
of the Registrant, which is not a matter of dispute, and on which this Committee is  not 
asked to make any finding.   

84. Whilst the report is to an extent helpful, the Committee was mindful that the allegation 
at particular 1 a), requires it to consider whether there has been a failure to maintain 
adequate records. It is not considering whether the Registrant was reasonably 
competent.  That is not the test the Committee is required to apply. Whilst there will be 
some circumstances where there is an overlap between what is adequate and what is 
reasonably competent, they are not the same test. An act or omission may be 
“inadequate” but not lacking in reasonable competence.  The Committee found the 
report useful to an extent.  It largely agreed with the expert findings as to the lack of 
records on the history, 1 a) i), and the advice given, 1 a) v). 

85. The Committee considered particulars 1 a) i) – v)  

1) On or around 14 May 2021, you performed a sight test on Patient A and you: 
 
a. Failed to maintain adequate records, in that you did not record: 
 

i. A detailed history of Patient A’s migraines; 
ii. Patient A’s visual acuity with current spectacles; 
iii. The reason for Patient A’s prescription of Propranolol; 
iv. The reason for the change in Patient A’s spectacle prescription; 
v. Any advice given to Patient A regarding her migraines 

 

86. The Committee was mindful the words in the allegation are “failed to maintain adequate 
records”.  That does not require the Committee to form a view or make any finding on 
the competence of the Registrant. That there is a duty on the Registrant to maintain 
records is clearly set out in Standard 8 of the Standards for Optometrists and 
Dispensing Opticians which states:-  

“8. Maintain adequate patient records 

Maintain clear, legible and contemporaneous patient records which are accessible 

for all those involved in the patient’s care.  

8.2 As a minimum, record the following information:  

8.2.1 The date of the consultation.  

8.2.2 Your patient’s personal details.  
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8.2.3 The reason for the consultation and any presenting condition.  

8.2.4 The details and findings of any assessment or examination conducted.  

8.2.5 Details of any treatment, referral or advice you provided, including any drugs 

or optical device prescribed or a copy of a referral letter.  

8.2. 6 Consent obtained for any examination or treatment.  

8.2.7 Details of all those involved in the optical consultation, including name and 

signature, or other identification of the author.”  

Particular 1 a) i) – Proved  

87. A detailed history is not found in the records before the Committee.  The Committee 
found that the recording of a factually accurate record of a patient’s history is an 
important aspect of the duty to keep records.  It is accepted in evidence that Patient A 
volunteered information about her migraines and that was the reason for her 
consultation with the Registrant.  Her evidence in that regard is not disputed. She 
reported details about her migraines to the Registrant and that detail is not seen in the 
record made by the Registrant. The level of detail is important, not least if there is,  then 
or later, a referral when a detailed history is essential.  The Committee found that the 
Registrant failed in his duty to maintain accurate records in that he did not record a 
detailed history of the migraines. Standard 8 makes reference to records being 
“accessible for all those involved in the patient’s care”. The lack of a detailed history 
meant that there was no record accessible to those involved in Patient A ’s care. This 
finding is further supported by the views of the expert at paragraph 11 of his report.  

Particular 1 a) ii)  - Proved  

88. There is an omission of the visual acuity (VA) in the records. That is an omission and 
that is a failure to adequately maintain records. This is proved.  

Particular iii) – Not proved  

89. The Committee found that his record was not inadequate.  Setting out the “reason” for 
the prescribed drug would not have been possible and may have required the 
Registrant to go outside his remit given that the drug was prescribed by Patient A’s GP.  
The Registrant was not required to put in “the reason” for the Propranolol prescription. 
He may not have known the reason.  He adequately recorded the name of the 
prescribed drug. This is not proved.  

Particular 1 a) iv)  - Not proved  

90. The Committee found that this record was not inadequate.  The “reason” for the change 
may or may not be known to an Optometrist, and may not be knowable. The duty to 
maintain adequate records cannot require  an Optometrist to set out “the reason” for a 
change which may not necessarily be known.  This is not proved. 
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Particular 1 a) v) – Proved  

91. There is nothing in the records about the admitted discussion or advice given by the 
Registrant to Patient A. That information is required, even if it falls outside the remit of 
the Registrant, as it may lead to a referral, then or later. The lack of detail of the 
discussion and the advice given undermines the knowledge that must be accessible to 
all who provide care to the patient. The fact that the issue may have been outside the 
Registrant’s remit is a particular reason why there is a duty to set out details of the 
discussions with a patient and any advice given, which he admits he gave and did not 
record. The Committee found that there was a failure to make an adequate note of any 
advice given and found this proved. This is further supported by the views of the expert 
at paragraph 11 of his report.  

92. The Committee next considered the particulars in 1 b) i) – x).  The Committee was 
mindful of the admissions made by the Registrant, who admits in respect of those 
admitted particulars that they were unprofessional and inappropriate. The Committee 
was also mindful of the guidance in Dutta and Suddock.  

Particular 1 b) i) - Said, “Cows produce milk for their young, for the same reason women  
like yourself produce milk for your babies” or words to that effect”  - Not proved 

93. Part of this statement is admitted by the Registrant.  Patient A was clear the Registrant 
said “women like you produce milk” or words to that effect. The Registrant denies he 
did so but accepts that he did discuss cow’s milk and raised the issue of breast 
examination.  The Committee considered the evidence of the Registrant and Patient A 
as well as the most contemporaneous account before it from Ms B, whose evidence 
was not challenged. In this more contemporaneous account, Patient A does not 
mention to Ms B that the Registrant used the phrase “women like yourself produce milk 
for your babies” and that only arises in the later account by Patient A. The Committee 
found that the more contemporaneous account by Ms B , is more likely to be correct 
given it was made very shortly after the events. It is consistent with the account given 
by the Registrant.  The Committee concluded that the Registrant's version of events is 
more likely to be correct and it therefore found this not proved.  

Particular 1 b v) - Advised Patient A to ignore her GP’s advice by saying “No, don’t 
listen to your doctor, you need to take charge of your own health” or words to that effect” 
- Not proved 
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94. The Committee considered the evidence from Patient A who was clear that the 
Registrant said to her to “ignore” the GPs advice.  Under cross examination Patient A 
said that she “took” that to be what the Registrant had said and what he had meant. 
She said in her evidence that it came across as if the Registrant had said “ignore”.  The 
Registrant was very clear that he did not say “ignore” or the words “don’t listen to your 
doctor” or words to that effect. He admits that he told Patient A to do research and 
manage her own health. The Committee found that Patient A’s evidence was more of 
an inference that she had taken from what the Registrant said. She had been anxious 
and, to some extent, she accepted  in her evidence that “ignore” her GP’s advice was 
the gist of what she had understood the Registrant had said.  The Committee found 
that it was inherently improbable in the circumstances that the Registrant said what is 
alleged, or words to that effect. It therefore found this not proved.  

Particular 1 b) vii) - Advised Patient A to take Niacinamide-VIT B3 to treat migraines 
and told her “the medication makes you sweat out and flushes you out” or words to that 
effect, despite this being outside of your remit - Not proved   

95. The Registrant admitted that he had discussed vitamin B3 and niacinamide with Patient 
A and that he advised that  Patient A should do her own research. He denied that he 
“advised” Patient A to “take” the vitamin. The Committee found that he gave Patient A 
details of websites to research. Patient A was not clear or cogent in her evidence as to 
what the Registrant had actually said. In Ms B’s more contemporaneous record of the 
complaint there is no mention of “advice” to “take” but only to “look at” alternative 
medicines. The Committee found a consistency between the Registrant’s evidence and 
that in the contemporaneous account from Ms B.  It accepted that evidence and on 
balance, the Committee found this not proved.  The Registrant admitted that he spoke 
about the possible side effects of Niacinamide (e.g. flushing) but as the Committee has 
found that he did not advise Patient A to take the medication, this particular is not 
proved. 

Particular 1 b) ix - Said to Patient A “what is said in this stays in room” or words to that effect 
- Proved  

96. The Committee considered the evidence of both Patient A and the Registrant who have 
starkly different accounts. Patient A was sure the Registrant had said these words, and 
the Registrant was equally clear that he had not done so.  Patient A was anxious and 
she said that she was uncomfortable during the consultation with the Registrant but 
she was clear and cogent in her evidence that this was said to her by the Registrant. 
Ms B’s more contemporaneous account contains a record of this comment being made.  
Patient A told Ms B about this comment on 17 May 2021 after the eye examination.  
The Committee found Patient A had no motive to fabricate this and it is such an odd 
thing to say that the Committee found it was not plausible or probable that Patient A 
would make this comment up.  It is supported by Ms B’s account. The Committee also 
took account that the Registrant did not respond to this issue in his original written 
response to the complaint. The Committee found that, on balance, it was satisfied that 
it is more likely than not that these words were said as alleged. 

2) Your conduct as set out at 1) b i, 1) b ii, 1) b iii, 1) b iv, 1) b v, 1) b vi, 1) b vii, 1 b viii, 

1b ix and/or 1) b x above, was unprofessional or otherwise inappropriate. 
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97. The Committee considered whether what has been found proved was unprofessional 
or otherwise inappropriate. The Registrant admitted at the outset that in respect of 
those particulars he admitted he had been both unprofessional and inappropriate.  The 
Committee accordingly found that the words inappropriate and unprofessional were 
both engaged in respect of those facts found proved, being particulars 1 b) ii); 1 b) iii); 
1 b) vi) ; 1 b) viii); 1 b) ix) and 1 b) x).  

 

Submissions in relation to misconduct 

98. The Committee heard submissions from Ms Adeyemi on behalf of the Council and from 
Ms Barnfather on behalf of the Registrant.  It accepted the advice of the Legal Adviser 
who referred the Committee to the guidance Nandi v GMC [2004] EWHC 2317 (Admin), 
and in Roylance v GMC (no 2) [2000] 1 AC 311 where misconduct was defined as: “a 
word of general effect, involving some act or omission which falls short of what would 
be proper in the circumstances. The standard of propriety may often be found by 
reference to the rules and standards ordinarily required to be followed by a medical 
practitioner in the particular circumstances.” He reminded the Committee that 
misconduct was a matter for its professional judgment and there was no burden or onus 
of proof.  

99. Ms Adeyemi referred to her skeleton argument and reminded the Committee this was 
a matter for its judgement. The maintenance of adequate records was fundamental to 
the good practice of Optometrists. The missing information was vital in the 
circumstances of this case as a lack of information could compromise care.  The record 
keeping matters were therefore serious and amounted to misconduct.  

100. As regards the comments found proved, Ms Adeyemi submitted that these have been 
found to be unprofessional and inappropriate. That was serious and amounted to 
misconduct. Patient A found some comments condescending and was concerned by 
the comments. Whilst the Registrant may have been trying to help, she submitted that 
the sharing of advice on alternative remedies was nonetheless serious and amounted 
to misconduct. She submitted that the Registrant’s conduct had a negative impact on 
Patient A. She referred to Standard 2.1, regarding communication with patients, and 
referred to the manner in which the information was provided to Patient A when the 
Registrant knew about Patient A’s anxiety. 

101. Ms Barnfather submitted that this was an over-prosecution and the Committee must 
consider only the facts found proved. She reminded the Committee that there was no 
finding that the Registrant had instructed Patient A to keep anything secret, as 
suggested by the Council in respect of particular 1 b) ix). She asked the Committee to 
reject that and the suggestion that Patient A’s care was compromised or that she was 
exposed to harm. The Registrant’s evidence was that vitamin B3 was an over the 
counter vitamin and he was only recommending that Patient A research matters. She 
referred to Standard 6 of the Standards regarding working within the scope of your 
practice, and submitted the facts found proved did not impact on patient care. 
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102. Ms Barnfather referred to paragraph 14 of the expert report and his mention of 
hormones being a possible cause of migraines. She submitted that the Registrant’s 
error was to go further and to ask about breast examination. She submitted that this 
comment was not entirely outside his professional remit and had been a benign error 
born of compassion for the patient. The Registrant accepted that he had failed to 
recognise Patient A’s unease but that was at the very lowest end of the scale. She 
submitted that the conduct was not serious enough and did not amount to misconduct. 

103. Ms Barnfather said that the Registrant accepted that his comments were insensitive 
and clumsy, but were not so serious as to warrant the condemnation of misconduct by 
his Regulator.  She submitted that a single incident is less likely to cross the threshold. 
The misconduct must be a serious falling short. That was a matter for the Committee 
to consider objectively, and it was not deplorable.  She referred the Committee to the 
relevant case law including Roylance and Nandi v GMC [2004] EWHC 2317 (Admin). 
She submitted that the comments were spontaneous and uncharacteristic, isolated but 
well intentioned, and arose from a belief the Registrant was acting in the best interests 
of Patient A. The record keeping findings did not pose any risk to the patient. Ms 
Barnfather submitted that these were not comments which would attract the opprobrium 
of the profession. Ms Barnfather submitted that the findings of fact did not amount to 
misconduct and the public interest had been satisfied.  

 

Findings on Misconduct 

104. The Committee first considered the findings in respect of the records at 1 a).  It has 
found there was a missing acuity record and whilst there was some history recorded, it 
has been found to have been inadequate.  The Committee found that this was isolated. 
There was no evidence of harm as a result of that inadequacy.  It considered that the 
conduct proved, despite the inadequacy found, was of a standard of a reasonably 
competent Optometrist. In that regard, the Committee agreed with the expert report. 
Although the records were inadequate, and were a breach of Standard 8, the 
Committee concluded that the findings were not serious enough as to amount to 
misconduct. 

105. The Committee considered its findings of fact in 1 b). These findings cover comments 
made to Patient A in the course of single consultation, and to that extent are closely 
related. The Committee considered that it was appropriate to consider these findings 
together and in the round.  
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106. The Committee considered the fact that Patient A had been anxious and confused by 
the consultation with the Registrant. There was an admitted discussion around the 
vitamin B3, but there was no finding that Patient A was “advised” by the Registrant to 
take vitamin B3, an over the counter nutritional supplement, and no finding that she 
was told by the Registrant to ignore medical advice. The evidence from Patient A was 
that she had engaged with the Registrant in the discussion, and had noted some details 
on her telephone.  In the absence of any finding that the Registrant advised Patient A 
to take vitamin B3 or to ignore medical advice, the Committee did not consider that it 
could properly make any findings or reach any conclusions as to risks or the potential 
for risk regarding consumption of vitamin B3. To do so would be to speculate.  

107. After the consultation, Patient A said she had been concerned, but there was no 
evidence that during the consultation she behaved in a manner which ought to have 
led the Registrant to conduct himself differently. The Committee noted that the 
consultation will also have included the mandatory wearing of face masks at the time 
of the covid-19 pandemic and those masks would have covered most of Patient A and 
the Registrant’s face, thus making the interpretation of facial cues more difficult. Patient 
A had noted the details he gave her. The Committee was mindful of the anxiety and 
discomfort felt by Patient A, which it accepted as her account of the consultation.  
However, it was also mindful of the need for its consideration of misconduct to focus 
on the facts found proved and to take account of the whole context.  

108. The Registrant gave a plausible explanation regarding thyroid disorders and breast 
fibroids possibly being related to migraine, and that appeared to be the reason for him 
asking the inappropriate question about breast examination. The Committee 
considered that was a clumsy and inappropriate question which made Patient A feel 
uncomfortable as she did not recall any satisfactory explanation being given to her 
about this line of questioning during the eye examination. This was admitted by the 
Registrant and he clearly recognised the inappropriateness of it when the complaint 
was initially made by Patient A in May 2021. 

109. The Committee has accepted the evidence of the Registrant that what he did was with 
the best of intentions and out of compassion and a desire to help Patient A given his 
personal experience of the impact of migraines. Nevertheless, the Registrant behaved, 
as found proved, in an unprofessional, inappropriate way. However, this was an 
isolated incident concerning one consultation in which the Registrant accepted in his 
evidence that he had lost his judgement out of a wish to help Patient A. 

110. The Committee considered his conduct was ill-judged and clumsy. However, there is 
no evidence whatsoever that in his conduct and the comments he made to Patient A 
that he had any ulterior or bad faith motive. The accepted evidence was to the contrary, 
that he did so with the best of intentions. The Committee found that the Registrant was 
seeking to assist Patient A, but that he did so in a poorly judged and unprofessional 
way and that he made Patient A feel uneasy. In doing so, he breached Standard 2 
which requires that the Registrant communicate effectively with his patients.  However, 
the Committee concluded, having considered all of the evidence from Patient A and the 
Registrant in the round, that the Registrant's breach of this standard was not serious 
enough to amount to misconduct.  
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111. The Committee was also mindful of Standard 6.1 - Recognise and work within the limits 
of your scope of practice, taking into account your knowledge, skills and experience.” 
This is a case where the Registrant’s evidence was that at the time of the consultation, 
and thereafter, he was aware that in discussing vitamin B3 with Patient A, and asking 
about breast examination, he was not working within the scope of his practice.  He 
accepted that and the Committee accepted his evidence in that regard. In discussing 
vitamin B3 and recommending that Patient A conduct her own research and in asking 
about breast examination, the Registrant breached this standard. However, given that 
there was no evidence of any actual harm or risk of harm to Patient A as a result of that 
discussion, the Committee did not consider that was a serious breach of Standard 6. It 
concluded that this did not amount to misconduct.  

112. The Committee was mindful that in Nandi the court considered seriousness in the 
context of professional misconduct. The court stressed the need to consider the facts 
and all the evidence and it stated in a discussion about Dr Nandi’s conduct:- “It may 
well be that it is wholly proper to regard Dr Nandi's actions as falling below the standard 
to be expected and certainly falling below that required by good medical practice, but 
that does not mean that it should be regarded as serious misconduct. 

113. The Committee has found facts proved in particular 1 b) that fall below what could be 
called the standard of good practice, or a “gold standard”.  However, as Nandi makes 
clear, that does not mean that those findings should necessarily be treated as serious 
enough to amount to misconduct.  

114. The Committee concluded, having considered the facts found proved and all the 
evidence, that the Registrant’s conduct was not such that members of the profession 
would find his conduct deplorable nor would it raise the opprobrium or condemnation 
of his profession. In all the circumstances, the Committee reached the view that, whilst 
the Registrant’s conduct was below that required by good practice, as it was 
inappropriate and unprofessional, the conduct was not serious enough as to amount to 
misconduct.  

115. The Committee having found no misconduct, concludes this hearing.  

Chair of the Committee: Ian Crookall 

 

Signature Date: 16 December 2022 

 

 

Registrant: Jayant Dattani 

 

Signature Present Via Video     Date: 16   December 2022 
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FURTHER INFORMATION 

Transcript 

A full transcript of the hearing will be made available for purchase in due course. 

Appeal 

Any appeal against an order of the Committee must be lodged with the relevant 
court within 28 days of the service of this notification.  If no appeal is lodged, the 
order will take effect at the end of that period.  The relevant court is shown at section 
23G(4)(a)-(c) of the Opticians Act 1989 (as amended). 

Professional Standards Authority 

This decision will be reported to the Professional Standards Authority (PSA) under 
the provisions of section 29 of the NHS Reform and Healthcare Professions Act 
2002.  PSA may refer this case to the High Court of Justice in England and Wales, 
the Court of Session in Scotland or the High Court of Justice in Northern Ireland as 
appropriate if they decide that a decision has been insufficient to protect the public 

and/or should not have been made, and if they consider that referral is desirable for 
the protection of the public.    

Where a registrant can appeal against a decision, the Authority has 40 days 
beginning with the day which is the last day in which you can appeal.    Where a 
registrant cannot appeal against the outcome of a hearing, the Authority’s appeal 
period is 56 days beginning with the day in which notification of the decision was 
served on you.  PSA will notify you promptly of a decision to refer.  A letter will be 
sent by recorded delivery to your registered address (unless PSA has been notified 
by the GOC of a change of address). 

 
Further information about the PSA can be obtained from its website at 
www.professionalstandards.org.uk or by telephone on 020 7389 8030. 

Contact 

If you require any further information, please contact the Council’s Hearings 
Manager at 10 Old Bailey, London, EC4M 7NG or, by telephone, on 020 7580 3898. 

 

 

http://www.professionalstandards.org.uk/

